but also for others; and that the image of God the Holy Spirit, our Teacher and Prophet, is planted in our minds as memory, our time-sense of past and future, which enables us to form lasting relationships of community. Indeed, it is this time sense and these lasting relationships of community that reconcile the tensions between our parental will and our fraternal reason.
I learned from a great-and greatly neglected-Christian historian and philosopher of the twentieth century, Eugen Rosenstock-Huessy, that God acts in our collective history over generations and centuries, and more specifically, that the three persons of the Trinity are represented in different ways in the three millennia of the Christian era. In the first millennium Christian missionaries taught the European peoples to give up their multiple gods and their worship of tribal chiefs and kings in favor of the one true God, the Creator, the Father of the risen Christ. Their common faith in one God was a necessary foundation for the tribal peoples of the West eventually to come together as a visible hierarchical Roman Catholic Church under the papacy.
In the second millennium of the Christian era, emphasis was placed on the second person of the Trinity as first the Roman Catholic Church, and later the Lutheran and Calvinist churches, took on the mission of reformation of the world; and eventually
Christian rulers sent to all continents of the world military, merchants, and missionaries, to conquer, to exploit, and to convert in the name of Jesus the incarnate Son, Jesus the Savior.
The historical challenge of the third millennium of the Christian era, RosenstockHuessy taught, is to create out of the many peoples of the world a single community; and in seeking to accomplish that goal, the emphasis of Christian faith must be on the third person of the triune God, the Holy Spirit, who prophesies unity and, taking many different forms, inspires people of diverse belief systems and loyalties to listen to each other, to learn each other's languages, and to overcome their mutual hostilities.
In Rosenstock-Huessy's words, "The story of salvation on earth is the advance of the singular against the plural. Salvation came into a world of many gods, many lands, many peoples. Over against these it sets up a singular: one God, one world, one humankind."
Surely it is providential that, starting with the most ancient civilizations, all humanity has gradually, over the centuries, been brought into a condition of daily-indeed, almost instantaneous-world-wide economic and political interaction.
What St. Paul said to the Athenians as a matter of faith, that "God has created all races of man of one blood to dwell on the whole surface of the earth" (Acts 17:26), has now been proved as a matter of fact. And now God the Holy Spirit, active in many different belief systems, challenges us to transform our common humanity from a material also to a spiritual reality. This is the great challenge of the third millennium of the Christian era:
to create out of the many peoples of the world one humankind, a world community. In accomplishing that goal, the emphasis of Christian faith should be on the third person of the triune God, the Holy Spirit, who inspires people of diverse languages, diverse cultures, diverse belief systems, diverse loyalties, to listen to each other, to learn each other's languages, to discover what they have in common, and to join in overcoming the forces that divide them. It is the Holy Spirit who challenges us now to transform the world economy and the emerging world society into a world community.
(2)
Turning now to the second part of my topic, jurisprudence, it is obvious that there cannot be a world community without a body of world law to maintain both order and justice among its different constituents. In this respect it is important to recognize that in all cultures of the world there are what the anthropologists call "justice forums," with procedures for the lawful resolution of conflict. What is meant by "lawful" and what is meant by "law" is, however, a matter of dispute.
In the West today there are two rival schools of legal theory: on the one hand, the positivists, who now predominate, believe that law is essentially a body of rules promulgated, "posited," by lawmakers in order to effectuate their will, their policy, and enforced by coercive sanctions imposed by official authorities; and on the other hand, against the positivists, fighting a rear guard action, the believers in so-called natural law, a law of reason inherent in human nature, contend that the essence of law is not its political dimension but its moral dimension, and that rules laid down by the political authority are not "law" if they violate fundamental principles of justice. Almost totally disregarded today by legal philosophers in America and Europe is a third school, which in the late nineteenth and early twentieth century predominated, called the historical school, whose advocates believe that both the political dimension of law, expressing the will of the lawmakers, and the moral dimension of law, derived from inborn reason and conscience, are subordinate to the historical traditions of the society whose law it is, the given society's memory of the past and its anticipation of the future. In Anglo-American law the historical school is reflected dramatically in the doctrine of precedent; judges in deciding cases look back for guidance to previous decisions of similar cases and, at the same time, are conscious of the fact that their decisions will be guides to judges-precedents-in future cases. In Western countries that do not accept the AngloAmerican doctrine of precedent, the authoritative writings of leading legal scholars preserve the time dimension of law, its traditions of the past and its movement into the future.
In the past two-and-a-half centuries, with the decline of commitment to Christian In pre-eighteenth century, pre-Enlightenment Western Christian thought, it was almost universally presupposed that the triune God is the ultimate source of order, of justice, and of human destiny-all three. Thus it was possible to integrate in theological terms the political, the moral, and the historical dimensions of law. Pre-Enlightenment writers on law such as Thomas Aquinas, Hugo Grotius, and John Locke, who, despite their diversity, are usually characterized as believers in natural law, also accepted major parts of both the positivist concept of law as a body of rules laid down by the lawmaking authority and the historicist concept of law as an expression of the developing customs and beliefs of the society whose law it is. Even a rabid pre-Enlightenment positivist such as Thomas Hobbes, addressing the extreme dangers of rebellion and invasion that 6 threatened England in his time, argued not only that survival depended on the absolute authority of the monarch but also that such authority was based in part on natural justice, an underlying social contract, a covenant.
Roman Catholic jurisprudence and Protestant jurisprudence certainly differed from each other in important respects, the Roman Catholic leaning more toward natural law and reason, the Lutheran more toward positivism and the will of the state, and the Calvinist toward the normative character of historical tradition; but all three postulated that God has ordained earthly rulers with power to make and enforce laws, that He has implanted reason and conscience in human minds and hearts, and that the Western legal tradition represents a providential fulfillment of God's plan. Tensions among the political, the moral, and the historical dimensions of law were recognized, but they were finally resolved by finding their common source in the triune God, who is an all-powerful lawmaker, a just and compassionate judge, and the inspirer of historical progress, and whose "vestiges" in the human psyche, as St. Augustine taught, are will, reason, and memory, respectively. as the ultimate source of all law and partly for its demeaning of the positive role of legislation in the development of law. In the United States it was attacked also, and chiefly, for its assumption that judges, in deciding cases, do not "make" law but "find" it in precedents of the past or in customary law or in other historical sources. To be sure, it has always been recognized that judges play a creative role in adapting past precedents to current and future conditions; nevertheless, the historical school stressed the organic growth of the law, while in the twentieth century emphasis was increasingly placed on the need for innovation. This, in turn, was linked with the "will" theory of law-that judges, like legislators and administrators, decide not according to what the law "has been" or "is" but according to what they will it to be, that is, according to what they consider to be sound policy.
Today the historical school has almost vanished from the academy. Occasionally, it is discussed as a relic of a bygone age. Occasionally it is mentioned as an example of an indefensible "traditionalism." Indeed, not long ago a leading American legal comparatist and historian, in examining positivist and natural-law justifications for the validity of customary law, expressly stated that he would not consider the matter from the point of view of historical jurisprudence on the ground that the historical school "is today universally rejected."
If in the United States historical jurisprudence is considered to be dead, it is partly because it has been caricatured to death by its opponents. Its best exponents endorsed not historicism but historicity, not traditionalism but tradition. Historicism is the return to the past; historicity-what St. Augustine called "memory" and what psychologists of memory today call "the temporally extended self"-emphasizes the interaction of past and future in the human psyche and in the development of the culture of a society, including its legal culture. In the words of the distinguished contemporary church historian Jaroslav Pelikan, "Tradition is the living faith of the dead; traditionalism is the dead faith of the living." Rapid change, even periodic revolutionary change, has been part of the evolution of the Western legal tradition. On the other hand, historical jurisprudence is not, as some scholars have supposed, merely a sociological statement; it did, indeed, in the hands of some social theorists become part of a sociology of law, a study of the influence of social and economic and ideological factors on legal development over time. As a legal theory, however, it stresses a belief in organic development, not just a belief that such development exists. It looks to the past heritage of the law as an important source of its self-conscious growth in the present and future.
If it is granted as a matter of legal theory that history, tradition, group memory, ranks with politics and with morality, with will and with reason, as a foundation of law, then we must take the Also natural-law theory, which once dominated the analysis of public international law, continues to play a significant role in its formation and implementation.
Public international law presents itself as an instrument of universal moral values, of human rights, of justice. This is nowhere more apparent than in international conventions proscribing slavery, war crimes, so-called crimes against humanity, genocide, apartheid, and torture. In addition, in the so-called private sphere of international relations, naturallaw theory supports the formation and application of norms of justice by individual persons, enterprises, and voluntary associations engaged in transnational activities.
These are what Jesus called "the weightier matters of the law": you will recall that he rebuked the Pharisees, saying "Woe unto you lawyers, for you tithe mint and dill and cumin but you neglect the weightier matters of the law, which are justice and mercy and good faith. These you should do, without [he added] neglecting the others"-without neglecting the technicalities! Jesus respected the legal positivists' concern for order, provided that it complemented the legal naturalists' concern for justice! Above all, both the political aspects of world law, viewed from a positivist perspective, and the moral aspects of world law, viewed from the perspective of natural law, are also to be viewed from the historical perspective of the coming together in the twentieth and twenty-first centuries of virtually all the peoples of the world in continual relations with each other.
In closing I return to where I started: The Holy Spirit is the God of History, the God of past and future, the nurturing God who inspires us to adapt our parental and
